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identified and incorporated by ref-
erence in the LCA, as well as being set
forth in full on Form ETA 9035CP. If
the LCA is certified by ETA, notice of
the certification will be sent to the em-
ployer, either by return FAX (where
the Form ETA 9035 was submitted by
FAX), by hard copy (where the Form
ETA 9035 was submitted by U.S. Mail),
or by electronic certification (where
the Form ETA 9035E was submitted
electronically). The employer reaffirms
its acceptance of all of the attestation
obligations by submitting the LCA to
the Immigration and Naturalization
Service in support of the Petition for
Nonimmigrant Worker, INS Form I-
129, for an H-1B nonimmigrant. See
INS regulation 8 CFR
214.2(h)(4)(iii)(B)(2), which specifies
that the employer will comply with the
terms of the LCA for the duration of
the H-1B nonimmigrant’s authorized
period of stay.

(2) The employer shall maintain the
original signed and certified LCA in its
files, and shall make a copy of the
LCA, as well as necessary supporting
documentation (as identified under this
subpart), available for public examina-
tion in a public access file at the em-
ployer’s principal place of business in
the U.S. or at the place of employment
within one working day after the date
on which the LCA is filed with ETA.

(3) The employer then may submit a
copy of the certified, signed LCA to
INS with a completed petition (Form I-
129) requesting H-1B classification.

(4) The employer shall not allow the
nonimmigrant worker to begin work
until INS grants the alien authoriza-
tion to work in the United States for
that employer or, in the case of a non-
immigrant previously afforded H-1B
status who is undertaking employment
with a new H-1B employer, until the
new employer files a nonfrivolous peti-
tion (Form 1-129) in accordance with
INS requirements.

(5) The employer shall develop suffi-
cient documentation to meet its bur-
den of proof with respect to the valid-
ity of the statements made in its LCA
and the accuracy of information pro-
vided, in the event that such statement
or information is challenged. The em-
ployer shall also maintain such docu-
mentation at its principal place of
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business in the U.S. and shall make
such documentation available to DOL
for inspection and copying upon re-
quest.

[65 FR 80210, Dec. 20, 2000, as amended at 66
FR 63300, Dec. 5, 2001]

§655.710 What is the procedure for fil-
ing a complaint?

(a) Except as provided in paragraph
(b) of this section, complaints con-
cerning misrepresentation in the labor
condition application or failure of the
employer to meet a condition specified
in the application shall be filed with
the Administrator, Wage and Hour Di-
vision (Administrator), ESA, according
to the procedures set forth in subpart |
of this part. The Administrator shall
investigate where appropriate, and
after an opportunity for a hearing, as-
sess appropriate sanctions and pen-
alties, as described in subpart | of this
part.

(b) Complaints arising under section
212(n)(1)(G)(i)(I1) of the INA, 8 U.S.C.
1182(n)(1)(G)(i)(11), alleging failure of
the employer to offer employment to
an equally or better qualified U.S.
worker, or an employer’s misrepresen-
tation regarding such offer(s) of em-
ployment, may be filed with the De-
partment of Justice, 10th Street & Con-
stitution Avenue, NW., Washington, DC
20530. The Department of Justice shall
investigate where appropriate and shall
take such further action as may be ap-
propriate under that Department’s reg-
ulations and procedures.

[65 FR 80210, Dec. 20, 2000]

§655.715 Definitions.

For the purposes of subparts H and |
of this part:

Actual wage means the wage rate paid
by the employer to all individuals with
experience and qualifications similar
to the H-1B nonimmigant’s experience
and qualifications for the specific em-
ployment in question at the place of
employment. The actual wage estab-
lished by the employer is not an aver-
age of the wage rates paid to all work-
ers employed in the occupation.

Administrative Law Judge (ALJ) means
an official appointed pursuant to 5
U.S.C. 3105.
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